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Toomer v. Allstate Ins. Co., Case No. AOSA0529 (Ga. App. June 16, 2008).
In Toomer, the Court of Appeals reversed the trial court’s grant of summary
judgment to the insurer on the insured’s claims for uninsured motorist bene-
fits. The insured, injured in an automobile accident, settled with the tortfea-
sor’s liability carrier for the policy limits. The amount received by the in-
sured was subject to a medicare lien under federal law. The insured then
sought coverage under her uninsured motorist coverage which had denied
coverage because its limits were no greater than the tortfeasor’s liability lim-
its which had been paid. The insurer based its argument on the general rule
that the proper way to determine underinsured motorist exposure is to subtract
the total liability coverage available to the injured party from the limit of the
uninsured motorist coverage. However, the Court rejected the insurer’s ar-
gument noting that Medicare had filed a lien on the insured’s settlement re-
covery for the medical expenses it paid. The insured’s recovery of the tort-
feasor’s liability limits was not protected from the lien by Georgia’s complete
compensation rule because the right of Medicare to recover from the settle-
ment proceeds is governed by federal law. So to determine whether unin-
sured motorist coverage was exposed, the Court first deducted the Medicare
lien from the tortfeasor’s liability limits that had been paid to determine

“available tortfeasor liability limits.”

Lee, Black, Hart & Rouse PC v. The Travelers Indemnity Co., Case No.
A08A0353 (Ga. App. June 5, 2008). The Georgia Court of Appeals upheld
the grant of summary judgment to the insurer based on the insurer’s assertion
that the policy at issue did not provide coverage for money that was stolen
from the plaintiff, but then, as part of the fraudulent scheme, placed back into
the plaintiff’s accounts. The plaintiff’s employee, through a complex scheme
of shifting money and check writing, stole approximately $350,000 from
1998 through 2004. During 2004, the employee forged several checks that
were fraudulently endorsed and the funds were deposited in the plaintiff’s
escrow account. The plaintiff was insured for “employee dishonesty.” The

plaintiff submitted a claim to its insurer in the amount of $325,885.64. After
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investigating the claim, the insurer paid $151,500.84 on the claim. The insurer did not pay for the two forged checks because
it contended that those funds were deposited back into the firm’s account so they did not constitute a loss under the terms and

conditions of the policy. The Georgia Court of Appeals agreed with the insurer.

The court concluded that the plain terms of the policy did not cover the funds that were deposited into the firm’s accounts
because of the policy requirement that the employee intend to gain benefit for herself or another wrongful recipient. Because
the checks were deposited back into the plaintiff’s own account, no loss was sustained, the plaintiff gained no direct monetary

benefit and that part of the claim was not covered.

Recent Cases Of Interest Around The Country

New York Legislation: July 23, 2008: New York Governor David Patterson signed a bill changing the landscape of how

insurance cases are litigated in New York. The stated purpose of the bill was: 1) to prohibit certain liability insurers from de-
nying coverage based on late notice unless the insurer suffers prejudice as a result of the delay and 2) to permit people bring-
ing personal injury or wrongful death cases to file a direct action against a defendant’s insurer to challenge an insurer’s denial

of coverage based on a failure to provide timely notice.

Regarding New York’s late notice prejudice rule, the bill sets forth a two prong approach and provides: 1) where notice is
provided to the insurer within two (2) years of the time required under the policy, the burden of establishing prejudice falls
upon the insurer or 2) where notice is provided to the insurer more than two (2) years after the time required in the policy,
then the burden falls upon the insured to prove that the insurer was not prejudiced. The bill also states that where notice is
provided to the insurer after the defendant’s liability has been decided or after the insured has settled the case, there would be
an irrebuttable presumption of prejudice. The bill explains that “the insurer’s rights will not be deemed prejudiced unless the

failure to timely provide notice materially impairs the ability of the insurer to investigate or defend the claim.”

The bill also “establish[es] a process for a claimant to receive confirmation from an insurer that the insured had an insur-
ance policy in effect on the date of the alleged occurrence date, and the limits of such policy.” A failure to promptly disclose
coverage pursuant to §3420(d) “may constitute an unfair claim settlement practice.” Finally, the bill allows a personal injury
or wrongful death plaintiff to maintain a declaratory judgment action directly against the insurer of a defendant where the
defendant’s insurer has denied liability due to late notice and neither the defendant insured nor its insurer has commenced a

declaratory judgment action within sixty (60) days of the disclaimer.

Qualcomm Incorporated v. Broadcom Corporation, 2008 U.S. Dist. LEXIS 911 (S.D. Cal., Jan. 7, 2008). Don’t stick
your head in the sand when it comes to discovery of electronic documents! One of the largest discovery sanctions in history
was handed out in January of this year by a Federal Court in the Southern District of California. Broadcom made a motion
before the Court seeking sanctions for Qualcomm’s failure to produce certain emails that were testified to at trial. The evi-
dence reflected that the individuals charged with searching for the documents, both the attorneys and Qualcomm employees,
never did any nature of a search of the electronic files for emails or other relative documents, neither in preparation for depo-
sitions nor in response to requests for production. In the course of trial, while preparing witnesses to testify, Qualcomm’s
counsel discovered several emails related to the issue on his client’s computer. Qualcomm’s trial team decided not to produce
the newly discovered emails on the assertion that they were not responsive to Broadcom’s earlier requests. The trial team,

upon discovery of those emails, failed to search for other potentially responsive documents. Over the course of the trial,
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Qualcomm’s trial team also misrepresented to the Court that there were no emails

on the subject.

Things turned south when Qualcomm’s deception was belied by its own wit-
nesses’ testimony during cross-examination and Qualcomm’s trial team thereafter
produced 21 relevant emails. Thereafter, the jury returned a unanimous verdict for
Broadcom and granted a unanimous advisory verdict in favor of Broadcom’s coun-
terclaim against Qualcomm for its inequitable conduct. Three months after trial, mjchnson@thejohnsonfirm.com
Qualcomm’s general counsel admitted to the court that it had tens of thousands of
documents relevant to the disputed discovery and that those documents revealed
facts inconsistent with their position at trial. Eventually forty-six thousand docu- Idugoniths@thejohnsonfirm.com
ments were located. The court on a finding of clear and convincing evidence of a
discovery abuse, ordered Qualcomm and its attorneys to pay Broadcom
$8,568,633.24 and referred several of Qualcomm’s attorneys to the California State twingfield@thejohnsonfirm.com

Bar for disciplinary action. Lessons learned the hard way!

Fairfield Ins. Co. v. Stephens Martin Paving, LP, 246 S.W.3d 653 (Tex. 2008).
In Stephens Martin, the Supreme Court of Texas held that Texas public policy does
e .. . . s tfairbank@thejohnsonfirm.com
not prohibit insurance coverage for punitive damages resulting from the insured’s
gross negligence in the context of workers’ compensation. The decision results
from the U.S. Court of Appeals for the Fifth Circuit certifying the following ques-
tion to the Supreme Court of Texas: Does Texas public policy prohibit a liability

insurance provider from indemnifying an award for punitive damages imposed on its insured because of gross negligence?

The decision provides an excellent state law survey on the insurability of punitive damages.

The underlying loss involved a suit brought against the insured by the survivors of an employee who was killed. After
the survivors won workers compensation benefits, they sued the employer for gross negligence, seeking only punitive dam-
ages. After the insured made a demand for defense from the suit, the insurer, who issued a standard workers’ compensation
policy, filed a declaratory judgment in federal court. The insurer sought a declaration that it had no duty to defend because

Texas public policy prohibited insurance coverage for punitive damages.

The court based its decision largely on the principle that parties have a right to contract. In reaching its conclusion, the
Texas Supreme Court surveyed decisions from around the country, finding that forty-five states from around the country have
addressed the issue of whether public policy allows for the coverage of punitive damages. The court concluded that twenty-
five states have indicated that their public policy does not prohibit coverage for punitive damages; eight states prohibit cover-
age for punitive damages; seven states permit coverage for punitive damages (these states limit this application to scenarios
where the insured is vicariously liable). Three of the states surveyed were found to provide coverage in the context of unin-

sured motorist coverage and two states prohibited coverage in the uninsured motorist coverage arena.

Best regards,

THE JOHNSON FIRM, LLC
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